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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN

In re: FLOYD BARNES, Jr. Case No. 90-09517
Chapter 13

Debt or .
/

VEMORANDUM OPI NI ON ON GVAC' S MOTI ON FOR RELI EF FROM THE STAY

FACTS

The facts of this casearesinpleandfit afamliar pattern.
On June 11, 1990, Fl oyd Barnes, Jr. (Debtor) filed his voluntary petition
for relief under chapter 13 of the Bankruptcy Code. The Debtor's pl an was
confirnmed wi t hout obj ection on Cctober 19, 1990. The pl an provi ded t hat t he
Debt or woul d conti nue | and contract paynments on his home through the
trustee's office and that pre-petition arrears under the | and contract woul d
be paidwithinterest within 24 nonths fol Il owi ng confirmation of the plan.
The pl an further provided that after theland contract default had been
cured, CGeneral Motors Acceptance Corporation (GVAC) woul d begi n recei vi ng
paynment onits loanto the Debtor for the purchase of a 1989 A dsnobil e
aut onobi | e.

On January 4, 1991, GVACfiled anotion for relief fromthe stay
and/ or adequate protection in which it all eged:

(5) That [GVAC] agreed with said plan as subm tted,

with the understanding that [ GVAC] woul d recei ve

nmont hly paynents fromthe Chapter 13 Trustee.

(6) That [ GVAC] has been i nforned by t he Chapter 13



Trustee that due to t he amount of the nortgage [ sic]
arrearages that [GVAC] wi Il not recei ve any funds for
anot her five (5) nonths.

(7) That [GVAC s] security is a 1989 O dsnobile
vehicl e, and that the vehicle is depreciating dueto
use and/ or m suse, and t hat Debtor's pl an does not
adequately protect [ GVAC].

(8) That [GVAC] requests this Court to enter an
Order, directing Debtor to anend his planto provide
adequat e protecti on paynents to [ GVAC], or that [ GVAC]
be granted Relief from Stay.

The Debtor responded to the notion, in pertinent part, as follows:

(5) . . . GWVAC did not object to the plan. GVAC
received a copy of the plan as did all other
creditors. Theplanis veryclear instatingthat the
arrearage on the Land Contract woul d be cured before
payments were sent to GVAC. The body of the plan
states this would be the case as well as the
attachnents to the pl an which i ndi cate the paynents to
GMAC woul d begi n approxi mately i nthe seventh (7th)
nmont h of the plan and run through the fifty-eighth
(58th) nonth of the plan . .

(8 . . . GVAC had its opportunity prior to the
Cct ober 18, 1990, Confirmation Hearing to request that
t he plan provide for nonthly adequate protection
paynments. It woul d be i nproper for the plan to be
di sm ssed at this tine because GVAC does not liketo
wait another few nonths before receiving plan
payments.

The Court finds that the all egations nmade by the Debtor in his
response to GVAC s notion are accurate. The plan clearly expl ai ned t hat
payment s t o GVAC woul d not be nade f or several nonths (actually upto 24
nont hs) after confirmati on of the plan. In addition, an attachnment to the

pl an, which set forth in greater detail the effect of the plan upon



i ndividual creditors, clearly explainedthat GVACwoul d recei ve 28 nont hl y
payments on its secured claimcomenci ng on the seventh nonth after
confirmation.

Upon confirmation, the terns of the pl an becane bi ndi ng on GVAC
and al | other creditors. 11 U S. C 81327(a). GVAC has nade no al | egati on
of fraud, deceit, or trickery onthe part of the Debtor in proposing or
obt ai ni ng confirmati on of the plan. W therefore conclude that thereis

not hi ng unfair or i nequitabl e about holding GVACto the terns of the pl an.

Because the Court has recently seen so many noti ons of this type
(with a di sproportionate nunber of themenanati ng fromGVAC), we take this
opportunity toalert counsel that thisis not anissue whichis subject to
serious debate. Qur holdingisinaccordwithanearlier opinioninthis

district, InreWIlley, 24 B.R 369, 374-75, 9 B.C. D. 1002 (Bankr. E.D.

M ch. 1982), as well as a good nunber of other cases. See, e.g., Inre

Evans, 30 B.R 530, 10 B.C.D. 1071, 9 C.B.C.2d 123 (9th Cir. B. A. P. 1983);

Inre Guil beau, 74 B.R 13 (Bankr. WD. La. 1987); Inre Davis, 64 B.R 358

(Bankr. S .D. NY. 1986); Inre Hebert, 61 B. R. 44 (Bankr. WD. La. 1986);

Inre Clark, 38 B.R 683 (Bankr. E.D. Pa. 1984); InreBlair, 21 B.R 316

(Bankr. S.D. Cal. 1982); Inre Hackney, 20 B. R. 158, 9 B. C. D. 125 ( Bankr.

D. ldaho 1982); Inre Flick, 14 B.R 912, 918, 5 C B. C. 2d 494 (Bankr. E. D.

Pa. 1981); Inre Miore, 13 B.R 914 (Bankr. D. Or. 1981);Inrelews, 8

B.R 132, 137, 7 B.C. D. 105 (Bankr. D. Idaho 1981); seealso5 Collier on




Bankr upt cy 11327.01 (15th ed. 1990).! Unl ess counsel proffers "a good faith
argunment for the extension, nodification, or reversal of [this] existing
| aw, " Bankruptcy Rul e 9011(a), sanctions will be consideredinthe event a
simlar notionis filed in the future.

Anot her i ndependent ground for the noti on was that the vehicle
was not i nsured and so GVAC s secur ed cl ai mwas not adequatel y prot ect ed.
At the prelimnary hearing onthis notionthe Debtor conceded this point.
Accordi ngly, cause exists for relief fromthe stay. 11 U S. C 8362(d)(1).
An order lifting the stay to enable GVMAC to repossess the O dsnobil e

autonmobhile will enter.

Dated: March __ |, 1991

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

Al t hough chain citing is generally discouraged, we do so here
to denonstrate how thoroughly settled this issue has becone.

4



